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STATEMENT OF THE CASE

1.  OnJdune5, 2001, the City of Bezoni (Bezoni) hdd amunidpd generd dection with Jacob M.
Rush (Rush) and Caral M. Ivy (lvy) asthe candidates for dderman ward 3. Thetdlied returns resulted
in 74 votes for Rush and 75 votes for vy (induding 12 absentee votes for lvy). Twelve bdlots were
rejected by the pollworkers and not counted.

2.  TheBdzoni Hection Commisson (BEC), on dune6, 2001, certified Ivy asthewinner with thefind
resultsfor ddermanward 3 as 76 vatesfor Rushand 77 votesfor Ivy. Twenty-seven efidavit balot votes

werecas. The BEC reviewed the 27 effidavit balots cast in said eection, accepted four and rgected the



remaning 23 affidavit balot votes. The 4 acoepted affidavit ballot voteswere olit between Rush and Ivy
with each recaiving 2 votes

13.  The4 accepted afidavit balots were cagt by the fallowing voters

Anthony Hart
Anita Sheffer
Magaret Davis
Jeanette Hart

4.  The 23 dfidavit balot votes that were rgected were never opened or counted. According to

Rush's complaint, the fallowing 23 afidavit ballot votes were unopened and nat counted’:

Cleo (Pitts) Hayes EvaMae Shatter
Annette Brown LulaM. (Mae) Johnson
Ethd (Lee) (Brown) Robinson Beny L. Wolford

Johnny Lee Taylor SaitaWheder
Irving Blanton (J.) Nittkea Shatter
Lorane Sms Marcus Hooker

May L. Sms Jackie (Todd) Carrodine
Wilbert E. Smith Sherron Sutton
Lary Griffin Dwight A. Guthrie
Edna Weathersby Robert D. Davis
Dorothy Hooker Tequila Gowdy
Jmy (Ray) Sms

.  Thejointexamination of thebalot box, conducted under theauspicesof thetria court, showed thet
of dl of thetdly sheetstalied by the dection managersresultedin 75 vatesfor lvy and 74 votesfor Rush.
With the 4 affidavit ballots thet were accepted by the BEC, 2 for vy and 2 for Rush, the votetotaswere

77 votesfor lvy and 76 for Rush.

! Lorraine Sims, EdnaWesthersby (registered for federa eectionsonly), SeritaWheder, Marcus
Hooker and Robert D. Davis were not registered to vote on either the county or the city voter rolls.
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6. Rushfiled suit pursuant to § 23-15-951 of the Missssppi Election Code contesting the dection
results. This Court gppointed retired Circuit Judge Gray Evans as the specid judge to preside over this
matter. After an examination by the partiesof the ballot box under the order and auspices of thetrid court,
Ivy filed an amended counterdam.

7. lvyfiled her mation to dismissand/or for summary judgment, and Rush filed hisresponseto Ivy's
moation. After conducting a hearing, the trid court granted lvy's mation to dismiss and/or for summeary
judgment. Thetrid court entered itsfinding of fact and condusions of law and itsfind judgment granting
Ivy's mation to dismiss and/or for summary judgment. Thetrid court dso granted lvy's counterdam and
established the actud reaults of the dderman dection ward 3 on June 5, 2002, as 77 votesfor vy and 75
vatesfor Rush.? Rush now gppedsto this Court.

8.  Onaped, Rushrasesthefollowing issues

l. Whether the trial court erroneously granted Ivy'smotion to
dismissand/or for summary judgment.

Il. Whether the trial court correctly interpreted, construed and
applied the provisions of Miss. Code Ann. § 23-15-14 and Miss
Code Ann. § 23-15-13.

[11.  Whether or not theaffidavit ballot votescast by Sherron Sutton and
Dwight A. Guthrie should have been opened and counted.

DISCUSSION

I. Motion to Dismissand/or for Summary Judgment

A. Tallied Vote Count

2 One of the regular ballots counted in the election that was cast for Rush was not initialed on the
back of the balot. Thetria court granted Ivy's counterclaim that the ballot was not initided as required
by § 23-15-541. Rush does not raise this on apped.
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9.  While much of Rush's argument on gpped is both convoluted and at times without sufficient
information to support hisdams, the primary focus of Rush's gppedl is (1) how Miss. Code Ann. 88 23-
15-14 & 23-15-13 (Rev. 2001) should be interpreted, congtrued, and gpplied, and (2) the trid court's
ruling in favor of Ivy's mationto dismissand/or for summeary judgment onthispaint? Miss. Code Ann. 88
23-15-14 and 23-15-13 will be fully addressed in Issue |1, however, the remaining argument raised by
Rush in this assgnment of error concerns whether the votes were talied correctly.  Spedificdly, Rush
contendsthet thetotal number of balotsshown onthe June’5, 2001, officdd recapitulaion (tally) shestswas
incorrect and the correct vate should have been Rush 77, Ivy 75.

110.  The trid court granted summary judgment in favor of lvy, saing in its findings of fact and
condusionsof law:

The [f]irg [clause of [gction in the [clomplaint dleges that the totd number of
bdlots shown on the June 5, 2001, offidd recapitulation shegtsin the [g)lderman [w]ard
3 dectioninthe City of Bezoni isincorrect and thet the correct totd should be Mr. Rush
77 (5¢) and Mrs. Ivy 75 (Sc).*

Thejoint examination of the ballot box under the Court's auspices showed thet &l
of the Tdly Sheats Sgned by the mangers of thedectiontallied 75 vatesfor Mrs Ivy and
74 votesfor Mr. Rush. When the four Affidavit Balots acogpted by the Belzoni Election
Commisson (there were two for Mrs. Ivy, two for Mr. Rush) are added to thesetotasit
equdsthe certified results of 77 votesfor Mrs. vy and 76 votesfor Mr. Rush.

The actud counted ballots copied during thejoint examination dso totd the same
asthe catified results, induding the regular balots actudly counted during thedection (63
votesfor Mrs. lvy and 74 votes for Mr. Rush), the 12 absentee bdlots counted for Mrs
Ivy; and the four counted affidavit balots (two Mrs vy and two for Mr. Rugh).

Mrs. lvy is entitled to summary judgment that the actud balots counted and
cartified asthe results of the Ward 3 dection by the Bezoni Election Commissontotd 77
votesfor Mrs. vy and 76 votesfor Mr. Rush.

3 Both briefs a times contain errors, misstatements and incorrect figures which can be
unintentionaly mideading. However, the record spesks for itsdlf.

4 The record should reflect Rush 76 and Ivy 77.
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111. vy filed a counterdam that one of the balots counted for Rush should not have been counted
because it was not initided as required by Miss. Code Ann. § 23-15-541 (Rev. 2001). Thetrid court
granted summeary judgment for Ivy on her counterdaim determining thet the actud results of the alderman
ward 3 dection hdd on June 5, 2001, were 77 votesfor vy, 75 votes for Rush. Thetrid court entered
itsfind judgment dismissing Rush'scomplant with prejudice and finding thet the resuilts of thedectionwere
77 votesfor lvy and 75 votes for Rush.

112.  Summary judgment is an gppropriate procedurd device cgpable of beng utilized in dection
disputes Lewisv. Griffith, 664 So.2d 177, 187-88 (Miss. 1995); Stringer v. Lucas, 608 So.2d
1351, 1358 (Miss 1992). Furthermore, Miss. Code Ann. 8 23-15-951 (Rev. 2001) does not mandate
that dl issuesin an dection contes mugt betried by ajury. Id. This Court gppliesadenovo sandard of
review on goped from agrant of summeary judgment by thetrid court. Jenkinsv. Ohio Cas. Ins. Co.,
794 S0.2d 228, 232 (Miss. 2001); Russell v. Orr, 700 So.2d 619, 622 (Miss. 1997); Richmond v.
Benchmark Constr. Corp., 692 S0.2d 60, 61 (Miss. 1997); Northern Elec. Co. v. Phillips, 660
$0.2d 1278, 1281 (Miss. 1995). Rule 56(c) of the Missssppi Rules of Civil Procedure provides thet
summaryjudgment shdl be granted by acourt if "the pleadings, depostions, answversto interrogatoriesand
admissons on file, together with afidavits, if any, show that thereis not genuine issues asto any maerid
fact..." M.R.C.P. 56(c).

113.  The moving party hasthe burden of demondraing thet thereis no genuineissue of materid fact in
exigence, while the non-moving party should be given the bendfit of every reasonabledoulbt. Tucker v.
Hinds County, 558 So.2d 869, 872 (Miss. 1990). See also Heiglev. Heigle, 771 S0.2d 341, 345
(Miss 2000). "If, inthisview, thereis no genuine issues of materid fact and, the moving party is entitled
to judgment asaméter of law, summary judgment should forthwith be entered in hisfavor. Otherwise,
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the motion should bedenied.” Williamson v. Keith, 786 So.2d 390, 393 (Miss 2001). "Issuesof fact
auffident torequiredenid of amation for summary judgment obvioudy are present whereone party svears
to one verson of the matter in issue and another saysthe opposite” Tucker, 558 So.2d at 872.

Of importance hereisthelanguege of the rule authorizing summary judgment ‘wherethere

isno genuineissue of material fact.” The presence of fact issuesin the record does not

per s entitle a party to avoid summary judgment. The court must be convinced thet the

factud issue is a materia one, one thet metters in an outcome determinéive sense..the

exigence of ahundred contested issues of fact will not thwart summary judgment where

thereis not genuine dispute regarding the materia issues of fact.
Simmons v. Thompson Mach. of Miss,, Inc., 631 So.2d 798, 801 (Miss. 1994) (citing Shaw v.
Burchfield, 481 So.2d 247, 252 (Miss. 1985)). Theevidencemust beviewedinthelight mog favorabdle
to the non-moving paty. See Russell, 700 So.2d at 622; Richmond, 692 So0.2d at 61; Northern
Elec. Co., 660 So.2d at 1281; Smmons, 631 So.2d at 802; Tucker, 558 So.2d at 872.
14. Toavoid summary judgment, the non-moving party must establish agenuineissueof materid fact
withinthemeansdlowableunder theRule. Richmond, 692 So.2d a 61 (citingLylev. Mladinich, 584
$0.2d 397, 398 (Miss. 1991)). "If any tridble issues of fact exid, the lower court's decison to grant
summary judgment will bereversed. Otherwise, thededisonisafirmed.” Richmond, 692 So.2d at 61.
115. Thetrid court granted summary judgment reasoning thet the actud balots counted and certified
by the BEC for ward 3were 77 votesfor Ivy and 76 votesfor Rush. However, thetrid court, initsfinding
of factsand condusons of law, subsequently granted Ivy summary judgment upholding her counterdam.
Based on the counterdam thet one of the bdlats cast for Rush wasnot initided asrequired by Miss. Code
Am. §23-15-541, thetrid court determined theresultsto be 77 votesfor Ivy and 75 votesfor Rush. This
Court finds thet the trid court's finding of summary judgment concerning how the votes were tdlied is

without merit.



B. 11" Spoiled" Ballots
116. InRush'sregponseto Ivy'smation to dismissand/or for summary judgment, heargued for thefirst
time thet 11 "spoiled bdlats' had naot been counted. Rush never raised this dlegation in his complaint or
in his regponse to the interrogatories propounded by Ivy. Apparently, Rushisattempting to arguethat the
11 rejected ballots should have been counted.
717.  Inhisresponseto Ivy'smation to dismiss and/or for summary judgment, Rush only dates

Thereare 11 regular balotswhich were cagt in theward 3 dections,(S¢) but not counted
by the Bdzoni Election Commisson (BEC) because the BEC hdd that [the] bdlotswere

Spoiled.

118. Therecord reflectsthe 11 bdlots rgected by the BEC contained improper marks on the bdlots.
Thebdlotswererequired to be marked with acheck mark (T) or an (X) tobedeemed avdid bdlat. See
Miss. Code Ann. 8 23-15-551 (Rev. 2001). The rgected bdlotsdl contained didinguishing marksthet
rendered them invdid. Ten of the balots contained colored in squares as opposed to acheck mark (T)
or an (X) and onebdl ot contained extraneous markingsin the paceto writeinanameon theball ot besde
the check mark (T) for Ivy. Of the rgected ballots, 6 arguably indicate an intention to vote for Rushwhile
5 arguably indicate an intention to vatefor lvy. However, thisamountsto pure speculaion. The markings
on the bdlots could have just as easily been an atempt to mark out acheck mark (T) or an (X) placed
in error in order to not indicate avote for the candidate.

119. Rushcontendsthat he should haverecaved 77 vateswith Ivy recaiving 75 vates. However, these
votes were rgjected by the BEC miaking Rush's argument not plausible. Theorigind tdlied retumnsfor the
ward 3 dection were 74 vates for Rush and 75 votes for Ivy. The BEC catified returns were 75 votes

for Rush and 77 for lvy. Assuming arguendo that these 11 rgected balots were added back into the



return, the origind talied return would have then been 80 vates for Rush and 80 votesfor Ivy, not the 77
votesfor Rush and 75 vates for vy as argued by Rushin hisregponse to lvy's interrogatory number 2.
§20. Clearly, the reected ballots contained distinguishing markswhich rendered themiinvaid. Wefind
that these 11 bdlots were properly rgected. Furthermore, Rush offers no explanation why the balots
should not have been rgjected or thet the BEC acted improperly. Infact, Rush never raised thisargument
in his complaint. Miss. Code Ann. § 23-15-951 requires that “the grounds upon which the dection is
contested” must be set forth. We find that Rush's dlegation does nat support reversa of the trid court's
summary judgment on thispoint. This argument iswithout merit.
[I. Application of Miss. Code Ann. 88 23-15-14 and 23-15-13

121. Rushcontendsthet thiscase presentsalegd issueof firg impresson asto the correct interpretation
of Miss Code Ann. 88 23-15-13 and 23-15-14. Rush contendsthat 15 of the 23 affidavit ballot voters
wereimproperly rejected asnot being registered to vote> Rush produced copies of the 15 affidavit ballot

voters regisration where they were registered to vote in Humphreys County.® They are

Regigtered to vote in Humphreys County Date registered in Humphreys County
Cleo (Pitts) Hayes 09/30/80

Annette Brown 06/23/83

Ethd (Lee) (Brown) Robinson 12/30/76

Johnny L. Taylor () 06/19/83

Irving Blanton, (J.) 09/06/83

May Sms 01/06/88

Lary Griffin 07/15/83

Dorothy M. Hooker 052175

°> Asprevioudy stated, 4 of the 27 affidavit ballot votes were opened and counted. Therefore, 23
afidavit ballot votes were rejected. However, Miss. Code Ann. § 23-15-14 is applicable to only 15 of
the 23 rgjected affidavit balot voters who were registered in the county.

® Therecord reflectsthat of the 23 affidavit ballot votes that were rejected, 6 were not registered
to vote in ether Humphreys County or Belzoni, namely being Lorraine Sms, Robert D. Davis, EvaMae
Shatter, Serita Whedler, Nittkea Shatter, and Marcus Hooker.
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Jmmy (Ray) Sms 07/05/79

Lula(Mae) Johnson 06/05/86

Benny L. Wolford 05/29/87
Jecqudene T. (Todd) Carrodine 03/11/99
TequilaK. Gowdy 11/01/94
Wilbat E. Smith 05/04/77
Edna Weatherdy(registered to vote in federal elections only) 05/31/00

Rusharguesthat these 15 efidavit ballot voters should have been deemed regigtered to votein the B zoni
ward 3 eection pursuant to Miss. Code Ann. 8 23-15-14 sncethey wereregistered to votein the county.
Miss Code Ann. 8 23-15-14 provides thet effective from and after November 29, 1988:

(1)  All persons who reside in amunicpdity shdl be registered as provided in this
section as qudified dectors of such municipdlity if on the effective date of this

sction they:
@  Are propaly regidered qudified dectors of the county in which they
resde;

(b) Resgdeinamunidpdity inthe county in which they are qudified dectars
(©  Arenct regigered to vote in such municipdity; and
(d  Haveresded in such municpdity for at leedt thirty (30) days

(2  Withinthirty (30) daysédfter theeffective date of thissesson, theregidrar of every
county shdll ddliver to the munidipd derk of eech municipality Stueted, in whole
or in part, within such county a copy of the most recent precinct or subprecinct
pollbook for the county precinct or precinctsinwhich such munidipelity isincduded
or such equivaent computer dataor information aswill permit theidentification of
thosemunicipd residentswho arerequired to beregistered pursuant to subsection
(1) of this section.

(3)  Themunidpd dek shdl review the county precinct or subprecinct pollbooks or
other information provided by the county registrar and compare such information
with the municipa regigration book. He shdll atempt to identify those municipa
residents who are required to be registered pursuant to subsection (1) of this
section. Thecounty regigrar shdl cooperate with themunicipa derk and provide
assganceinthisprocess Any municipd resdents so identified shal be added by
the municipa derk to the municipd regigration book. The munidpd derk dhdl
insart the name and address of such municipa resdent upon an gpplication form
and shdl endorse the gpplication with the notation thet the individud isregigered
as amunicipd dector pursuant to this section.  The review and identification
process and the find addition of municipd dectors pursuant thereto shdl be



completed by the municipa derk not later than ninety (90) daysdfter the effective
date of this section.

(4)  Thenames, addresses and municipa ward or precinct of those municipa eectors
added pursuant to this section shall be posted by themunicpd derk a thecity hdl
for thirty (30) days and shdll be published by the municipd derk by naticein the
newspaper of generd dirculation once a week for three (3) consecutive weeks
subsequent to the find dete for the addition of municipal dectors pursuant to this
section.
(5 A municpd resdent who is required to be added to the municipd regidration
books pursuant to this section and who, for any reason, is not added, may utilize
the affidavit balot procedure contained in Section 23-15-573, Missssppi Code
of 1972, & any munidpd dection and hisbalot shdl be counted in such municipd
dection and he shdll be deamed duly regigtered in the municipelity.
122.  Asacknowledged by both parties in ther briefs, Miss. Code Ann. 8 23-15-14 was enacted in
1988 as a pat of the State's response to federd court litigation seeking to end Missssppi's dud
regigtration system which hed previoudy required a municipa dector to register separatdy with both the
county regisrar and the municipd regidrar. See 1988 Miss. Laws Ch. 350; Miss. State Chapter
Operation Pushv. Allain, 674 F. Supp.1245 (N.D. Miss. 1987),aff'd, 932 F.2d 400 (5th Cir. 1991).
Seealso Miss. State Chapter Operation Push v. Mabus, 717 F. Supp. 1189, 1190 (N.D. Miss.

1989). Miss Code Ann. § 23-15-14 was enacted to diminate the vestiges of the dud regidration sysem
by ensuring thet properly registered dectors of acounty who were resdents of amunicipdity therein, but
not onitsvoter ralls, were automaticaly registered on the municipd rolls

123. However, aslvy contends neither the 1988 legidation or the Push case dedt with the gpplication
or operation of Miss. Code Ann. 8 23-15-13. Miss. Code Ann. 8§ 23-15-13 requires a change of
residency when avoter movesfrom oneward or vating precinct to another within the same municipdlity.

Miss. Code Ann. § 23-15-13 provides:

10



Anéector whomoves from oneward or vating precinct to another ward within the same
munidpdlity or vating precinct within the same county shall not be disqudified to vote, but
he or sheshd| beentitled to have hisor her regidration tranderred to hisor her new ward
or voting precinct upon making written request therefor at any time up to thirty (30) days
prior tothedection a which heor sheoffersto vote, and if theremova occurswithinthirty
(30) days of such dection he or she shdl be entitled to vate in his or her new ward or
voting precinct by affidavit ballot as provided in Section 23-15-573.

(emphedsadded). Ivy further arguesthat:

[T]he plain and unambiguous language of 8 23-15-13 requires any Humphreys County
voter, or Bezoni resdent from adifferent Ward, moving into Bdzoni Ward 3 to meke a
written request to trandfer hisregidration to sad Ward 3 a leadt thirty (30) days prior to
an dection in order to votein said dection. [Miss. Code Ann.] § 23-15-13. Noneof the
afidavit balot votersin quesion did so and the [g]pedid [j]udge properly found thet none
of these ffidavit ballots should be counted.

24. LauraAnneByas (Byars), Bdzoni City Clark, provided an affidavit thet provided:

Asof thirty (30) days prior to the June 5, 2001, municipa dectionsin the City of
Bdzoni none of the following names appeared on the voter registration
rollsof theCity of Belzoni: Cleo Hayes, Annette Brown, Ethel L eeBrown
Robinson, Johnny Lee Taylor, Irving Blanton, Lorraine Sims, Mary L.
Sims,Wilbert E. Smith,Larry Griffin, ElnaWeather sby, Dor othy Hooker,
Jimmy Sims, Eva Mae Shatter or Edna Mae Shatter, Lula M. Johnson,
Benny Wolford, Serita Wheeler, Nittkea Shatter or Nittkea A. Shaffer,
Marcus Hooker, Jackie Carrodine, Robert D. Davis, Tequila Gowdy or
Teauilla Kenyatta Gowdy.

Asof thirty (30) days prior to the June 5, 2001, municipd dectionsin the City of
Bdzoni none of the following named person had made written request to
the City of Belzoni pursuant to Section 23-15-13 of the Misss3ppi Election
Code to have ther regidraion transferred to Alderman Ward 3 of City of Bdzoni: Cleo
Hayes, Annette Brown, Ethel Lee Brown Raobinson, Johnny Lee Taylor,
Irving Blanton, Lorraine Sims, Mary L. Sims, Wilbert E. Smith, Larry
Griffin, ElnaWeather sby, Dor othy Hooker, Jimmy Sims, EvaM ae Shatter
or Edna Mae Shaffer, Lula M. [Johnson, Benny Wolford, SeritaWheeler,
NittkeaShatter or Nittkea] A. Shaffer, MarcusHooker, JackieCarrodine,
Robert D. Davis, Tequila Gowdy or TeauillaKenyetta Gowdy.

(empheds added). Byarss afidavit was submitted as an exhibit to Ivy's mation to dismiss and/or for

summary judgment
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125. Thetrid court determined that Ivy was entitled to summary judgment since none of the afidavit
bdlat voters were properly registered pursuant to Miss. Code Ann. 8§ 23-15-13 to have their votes
counted in the June 5, 2001, dection. In reaching itsruling, thetrid court Sated:

The[gecond [clausedf [gctioninthe[c]omplaint dlegesthat the Be zoni Election
Commission faled to count the afidavit ballots of cartain voterswho dlegedly resded in
[w]ard 3 for more than 30 days prior to the June 5, 2001, dection but whose names did
not gopear on the voter regidration ralls of the City of Belzoni.

Petitioner/Counter-Respondent Rush daimed that pursuant to Section 23-15-14
of the Missssppi Election Codeif any of these aosentee voters were ever registered to
votein Humphrey[s County and subsequently moved into [w]ard 3 of the City of Belzoni
thet they should dso automaticaly bearegistered voter of [w]ard 3 of the City of Belzoni.

Section 23-15-14 does provide thet if aperson wasaregistered qudified dector
of a county on that [gection’s effective date (November 29, 1988), their names were
required to be added to the voter regidration booksof the municpdity inwhich they dso
resided.

However, Mr. Rush's position does not take into acoount the deer requirements
of Section 23-15-13 of theMissssppi Election Codethat an el ector who movesfrom
oneward or voting precinct to another ward within the same municipality or
voting precinct within the same county must make a written request to the
appropriateregistrar totransfer hisor her registration totheir newward or
voting precinct.

According to the undigouted effidavit of Belzoni City Clerk, none of these affidavit
bdlot voters had made written requeststo trandfer their regidration to [g)lderman [w]ard
3 of the City of Bdzoni by 30 daysprior to the June’5, 2001, dection nor wereany of their
names on the voter regidration ligs of the City of Bdzoni for sad dection.

Mrs Ivy isentitled to summeary judgment thet none of these fidavit ballot voters
ever madeany written request to havethelr regigration transferred to [w]ard 3 of the City
of Bdzoni and in the absence of such arequest more then 30 days prior to the dection,
these affidavit ballot voters were not entitled to case an afidavit balot or to have ther
votes counted in the [g)lderman [w]ard 3 June 5, 2001, dection.

(emphasis addedl).

126. Therecord reflectsthet 15 afidavit ballot voters were regisiered to vote on the county and dity
voter ralls. The trid court properly determined Miss. Code Ann. § 23-15-14 mug 4ill operate in
conjunctionwithMiss. CodeAnn. 8 23-15-13. However, thetrid court did not have sufficient informeation

asto the current addresses of dl of these ffidavit balot votesin order to goply Miss Code Ann. §23-15-
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13 to preclude these vates. Wefind that thetrid court did not properly gpply Miss Code Ann. §23-15-
13. Reviewing these 15 dfidavit bdlot votesit gopearstha only Ethd (Lee) (Brown) Robinson actudly
indicated that she had moved within the municipdlity Snce sheregistered in the county. Her affidavit ballot
reflects thet she changed her resdency in March before the dection hdd in June,

127. However, we are without rdigble information on gpped to determine if Ethd (Leg) (Brown)
Robinson moved within the same ward, being ward 3, or moved to a different ward as is seemingly
required for gpplication of Miss. Code Ann. § 23-15-13. A mgp of the dity of Belzoni and adescription
of eech of the wards is contained in the record. However, the map is incomprehensble and illegible
Without this information, we cannot mekeadetermingtionif Miss. Code Ann. § 23-15-13 doesin fact bar
this affidavit balot vote as determined by the trid court.

128.  If there had been sUfficent informeation that Ethd (Leg) (Brown) Robinson hed in fact just moved
withinthe sameward without changing wards, arguably then Miss Code Ann. § 23-15-13would not have
operated to bar this affidavit bellot. However, without more information, we condude thet it is not
gppropriate to resort to gpeculation to reversethetrid court'sfinding thet Ethd (Lee) (Brown) Robinson's
vote was precluded pursuant to Miss. Code Ann. § 23-15-13.

129. Of theremaning 14 afidavit balot voters that were registered on the county and city voter ralls,
9 dfidavit balots did not provide a current address on the afidavit balot”:

Jecqudene T. (Todd) Carrodine Dorothy Hooker
TequilaK. Gowdy EdnaWestherdy (registered for federal elections only)

" The 4 afidavit ballot votes acoepted by the BEC and the tria court did not contain current
addresses either. However, this Court iswithout sufficient information to discusswhy these affidavit ballot
voteswere accepted. Regardless, as each candidate got 2 of the 4 votes, the outcome of the election was
unaffected.
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Benny L. Wolford Lary Griffir
LulaMae Johnson Annette Brown

Jmmy (Rey) Smms
130.  This Court does nat have sufficent information to determine whether these individuds actudly
moved or just improperly filled out the affidavit ballot leaving that section blank. Without thisinformation,
we condudethet it would not be proper to find thet these 9 affidavit ballot votes should have been opened.
However, wefind that thetrid court erred by usng to Miss. Code Ann. § 23-15-13 asitsbadsto preclude
these effidavit ballot votes. Without the current address informetion, it isimpossble for the trid court or
this Court to gpply Miss. Code Ann. § 23-15-13 to these vates. The trid court properly quoted Miss
Code Ann. § 23-15-13 but missed the intent of the datute. These 9 affidavit ballot votes were properly
exduded Snce they were incomplete not because of Miss. Code Ann. 8§ 23-15-13 as sated by thetrid
court. None of these contained both aformer and current address on the effidavit bdlot vote. Any other
finding would result in blatant speculation thet the current address section was left blank because the voter
hed not moved. A review of the record does not support such acondusion. Regardless, thereisno way
to gpply Miss. Code Ann. § 23-15-13 if they had not changed their addresses.
181 Of the dfidavit bdlot voters that were registered to vote on the county and ity voter ralls only 5
correctly completed the affidavit ballot by providing bath aformer address and a current address on the
dfidavit bdlot. They are

Wilbert E. Smith

May Sms

Irving Blanton, (J.)

Cleo (Pitts) Hayes
Johnny Lee Taylor (J.)

8 The county voter roll and the city voter roll both list the same address, 212 Blackland, whichis
lised in Ward 3. However, Griffin did not list a current address on his affidavit balot.
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132. However, these 5 dfidavit balot votes are not without problemswhen we examine the county and
city voter ralls. A notation on the county roll showsWilbert E. Smith ashaving agenerd ddivery address
ir Louise, Missssippi. Mary Smsand Irving Blanton, J. are shown on the county and dity rallsasresiding
in Ward 1 on the county and city voter rolls Mary Sms and Irving Blanton, J. provided addresses on
thar affidavit bdlotsdifferent from thoselisted on the county and city voter ralls. According to the affidavit
bdlat, Cleo (FAitts) Hayes moved to 216 Siver City Road in Ward 3 in 1999. However, Cleo (Fitts)
Hayes did not change her addressto reflect her movefrom Ward 1 to Ward 3 until June 20, 2001, 15 days
dter thedection in question. Johnny Lee Taylor (J.) isreflected asresiding in Ward 5 a 200 Hoover,
Bdzoni, Mississppi on the county and city voter ralls. However, Johnny Lee Taylor (&.)'saffidavit balot
indicates the current and former addressas 420 Siver City Road. Therefore, for al the foregoing reasons,
these 5 affidavit ballot votesthat properly listed acurrent and aformer address on the afidavit ballot should
not be opened and counted. We find that Miss. Code Ann. § 23-15-13 operatesto bar these 5 affidavit
ballot votes
[11. Sherron Sutton and Dwight A. Guthrie

133.  Inasomewhat digointed argument on gpped , Rush dso arguesthat only 21, not 23, unopened and

uncounted affidavit ballot votes are actudly in disoute. The two affidavit ballot voters addressed are:

Dwight A. (Anthony) Guthrie
Sherron Sutton

Ivy conceded in both her answver to Rudh's complant and in her mation to dismiss and/or for summary
judgment that the two affidavit votes cagt by Dwight A. Guthrie and Sherron Suttonwerelegd vatesand

mustbecounted.® Therecord doesnot reflect thet thetria court factored in these affidavit balot votes cast

° The Belzoni Election Commission determined that Sherron Sutton submitted afal se application.
However, the record contains no information to support that the application was fase.
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by Dwight A. Guthrieand Sherron Suttoninte itsfina judgment. Therecord aso doesnot reflect that Rush
ever requested thetrid court to danify its pogtion on these two afidavit balots cagt by Dwight A. Guthrie
and Sherron Sutton.

134.  Inoontrad, Ivy in her brief datesthat Rush in hisbrief "erroneoudy continuesto refer [tothe] 21
unopened and uncounted affidavit ballots”  Furthermore, in his complaint, Rush dated the reason thet
Sherron Sutton was rgected was because shefiled afadse goplication. Asto Dwight A. Guthrie, the city
voter rall ligs him as aregidered voter resding a 305 Pecan Stret, Belzoni, Missssppi, however, the
ward that heresdesinis cut off of the voter roll printout contained in the record. Therefore, we cannot
be sure that Dwight A. Guthrie was registered to vote in Ward 31°

135.  Basad onthelack of information contained in the city voter rall, the discrepancies by the parties
and thefact that thetrid court did not address Sherron Sutton and Dwight A. Guthrieinitsfind judgmert,
we do not find sufficient basis to open and count these two affidavit balot votes. Furthermore, neither
Sherron Sutton nor Dwight A. Guthrie listed a current address on their affidavit ballot votes. Again, we
areleft with blatant speculation asto why that information wasincomplete. Therefore, wefind that ffidavit

bdlat votes cagt by Sherron Sutton and Dwight A. Guthrie should remain unopened and uncounted.

CONCLUSON

10 The excerpt of the 15 county voter roll registration cards supplied as an exhibit does not contain
the voter regidration for Dwight A. Guthrie to compare to the city voter roll to determine which ward was
correct. A review of thecity voter roll providesthat every other addresslisted as Pecan Street islisted as
being within Ward 4. Addresses from the 200's to the 400's on Pecan Street are till within Ward 4. In
Rush's complaint, he lists that Dwight A. Guthrie was rejected as being a "non-resident.”
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136. For dl theforegoing reasons, we afirm thetrid court'sjudgment dismissng Rush'scomplaint and
action with prgudice and finding that the resuits of the City of Belzoni Alderman Ward 3 generd dection
held on June 5, 2001, were 77 votes for Ivy and 75 votes for Rush.

187. AFFIRMED.

PITTMAN,C.J.,McRAEAND SMITH, P.JJ., WALLER, COBB AND CARL SON,
JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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